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Claim Status 

Claims 1-40 are pending. Claims 1-40 are rejected as detailed below. 

Claim Rejections - 35 USC §112 
The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 1-40 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the enablement requirement. The claim(s) contains subject matter which was not described in 
the specification in such a way as to enable one skilled in the art to which it pertains, or with 
which it is most nearly connected, to make and/or use the invention. 

Claim 1 recites "wherein the number of progress indicator data write operations is less 
than the number of copy data write operations." The specification does not include a clear and 
concise description of how and why the data operations is than the number of write operations 
such that a skilled artisan can make and use the present invention. In fact, the specification does 
not even include the words "less than." The above limitation will not be patentable weight. In 
fact examiner will assume per what is well-known and expected in the art that the number of 
copy operations is identical to the number of write operations. Applicant gives no reason or 
suggestion why the number of copy operations are, or should be, different from the number of 
write operations. 
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Claims 13, 25 and 38 include language similar to the above and thus are rejected o the 
same basis. Claims, 2-12, 14-24, 26-37 and 39 and 40 are rejected for at least, being dependent 
from a rejected base claim. 

Claim 10 and 22 includes "the last progress indicator written to the area of the destination 
volume lacks an indication that the particular data has been successfully copied to the destination 
volume." The specification does not include a clear and concise description of the manner and 
process of making and using the above claimed "lack of indication" such that a skilled artisan 
can make and use the present invention. In fact, the specification does not even address the 
situation pertaining to a "lack of indication " The above limitation will not be patentable weight. 

Claim 1 1 and 23 recites "wherein said units of data are copied to the destination volume 
in address sequential order and the defined set of conditions includes the condition of a unit of 
data in the sequence to be copied having a destination location within the destination volume, 
which overlaps with a portion of the source location within the source volume containing units of 
data copied and the last progress indicator lacks an indication that the units of data of the source 
volume portion have been successfully copied to the destination volume " The specification 
does not include a clear and concise description of the manner and process of making and using 
the above claimed "overlap with a portion of the source location within the source volume" such 
that a skilled artisan can make and use the present invention. In fact, the specification does not 
even address the situation pertaining to a "lack of indication " The above limitation will not be 
patentable weight. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 
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The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-40 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Where applicant acts as his or her own lexicographer to specifically define a term of a 
claim contrary to its ordinary meaning, the written description must clearly redefine the claim 
term and set forth the uncommon definition so as to put one reasonably skilled in the art on 
notice that the applicant intended to so redefine that claim term. Process Control Corp. v. 
HydReclaim Corp., 190F.3d 1350, 1357, 52 USPQ2d 1029, 1033 (Fed. Cir. 1999). The term 
"progress indicator" in claims 1, 13 25 and 28 is used by the claim to mean "to move forward to 
completion," while the accepted meaning is "checkpoint." The term is indefinite because the 
specification does not clearly redefine the term. 

Claims 2-12, 14-24, 26-38 and 39 and 40 are rejected for at least, being dependent from a 
rejected base claim. 

Claim Rejections - 35 USC §102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 
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Claims 1-6, 10-18, and 22-24 are rejected under 35 U.S.C. 102(b as being anticipated by 
US Pat No 6,467,023 issued to DeKoning et al (hereafter DeKoning), as best examiner is able to 
ascertain. 

Claims L 6. 10. 11, 13. 18. 22 and 23. : 
DeKoning discloses: 

copying a unit of data in a copy data write operation from a source volume of a first organization 
type to a destination volume of a second organization type; writing a progress indicator in a 
progress indicator data write operation to an area of said destination volume indicating the 
successful copying of at least said unit of data; copying a plurality of additional units of data in a 
plurality of additional copy data write operations from said source volume to said destination 
volume; and writing an additional progress indicator in an additional progress indicator data 
write operation to said area of said destination volume indicating the successful copying of at 
least said plurality of units of data wherein the number of progress indicator data write 
operations is less than the number of copy data write operations [Fig 2, 206, Fig 3, col 8, lines 1- 
5, col 8, lines 30-40, col 9, lines 1-5] 

Claims 2 and 14: 

DeKoning discloses wherein said second organization type is a Redundant Array of 
Independent Disks organization [col 3, line 64]. 

Claim 3 and 15: 
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DeKoning discloses wherein said unit of data is a stripe of data written across an array of 
disks of said Redundant Array of Independent Disks organization [paragraph 24] 

Claims 4 and 16: 

DeKoning discloses copying an additional unit of data in an additional copy data write 
operation from said source volume to said destination volume; testing for the presence of at least 
one condition of a defined set of conditions; and writing an additional progress indicator in 
connection with said copying an addition unit of data when any one condition of said defined set 
of conditions is present [Fig 3, portion per col 7, lines 40-50] 

Claims 5 and 17: 

DeKoning discloses wherein said testing tests for the presence of each condition of said 
defined set of conditions, the method further comprising: bypassing the writing of an additional 
progress indicator in connection with said copying an addition unit of data when each condition 
of said defined set of conditions is absent [Fig 3, col 7, lines 40-50]. 

Claims 12 and 24: 

DeKoning discloses wherein said area of said destination volume is a Redundant Array of 
Independent Disks organization configuration area [col 3, lines 60-65] 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 7 and 19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
DeKoning in view of US Pat No 6,058,489 issued to Schultz et al (hereafter Schultz), as best 
examiner is able to ascertain. 

Claims 7 and 19: 

DeKoning discloses the elements of claims 1-6/13-19 as noted above but does not 
disclose wherein said defined set of conditions includes the condition of the destination location 
within the destination volume for a particular unit of data overlaps with the source location 
within the source volume for the particular unit of data. Schultz discloses wherein said defined 
set of conditions includes the condition of the destination location within the destination volume 
for a particular unit of data overlaps with the source location within the source volume for the 
particular unit of data [col 13, lines 10-30]. It would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify DeKoning to include wherein said 
defined set of conditions includes the condition of the destination location within the destination 
volume for a particular unit of data overlaps with the source location within the source volume 
for the particular unit of data as taught by Schultz for the purpose of preventing portions of the 
source logical volume to the overwritten [col 13, lines 25-30]. 
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Claims 8 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
DeKoning in view of Pub No US 2004/0260873 issued to Watanabe (hereafter Watanabe), as 
best examiner is able to ascertain. 

Claims 8 and 20: 

DeKoning discloses the elements of claims 1-6/1-19 as noted above but does not disclose 
wherein said defined set of conditions includes the condition of the expiration of a predetermined 
time period since the last progress indicator data write operation. Watanabe discloses wherein 
said defined set of conditions includes the condition of the expiration of a predetermined time 
period since the last progress indicator data write operation [paragraph 57]. It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to modify 
DeKoning to include wherein said defined set of conditions includes the condition of the 
expiration of a predetermined time period since the last progress indicator data write operation as 
taught by Watanabe for the purpose of maintaining a status indication of the primary storage data 
and replicated data [paragraph 57]. 

Claims 9 and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
DeKoning in view of US Pat No 5,701,463 issued to Malcolm (hereafter Malcolm), as best 
examiner is able to ascertain. 

Claims 9 and 21: 

DeKoning discloses the elements of claims 1-6/13-20 as noted above but does not 
disclose wherein said defined set of conditions includes the condition of the count of copy data 
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write operations since the last progress indicator data write operation exceeding a predetermined 
count. Malcolm discloses a stub that checks a "copies in use" count stored in a shared server file 
[col 1, lines 50-65]. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify DeKoning to include wherein said defined set of conditions 
includes the condition of the count of copy data write operations since the last progress indicator 
data write operation exceeding a predetermined count based on the disclosure of Malcolm for the 
purpose of controlling the number of copies released over the network [col 1, lines 50-65]. 

Regarding claims 25-40, examiner maintains such claims can be rejected on the same 
basis as claims 1-24. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Etienne P. LeRoux whose telephone number is (571) 272-4022. 
The examiner can normally be reached Monday through Friday, between 8:00 am and 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeffrey GafFin can be reached on (571) 272-4146. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 



Application/Control Number: 10/747,922 



Page 10 



Art Unit: 2161 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Etienne LeRoux 
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